May 30, 2007

Clark Pearson
Northern Office of Public Lands for the People Inc.
15329 Little Valley Rd. #33, Grass Valley, CA 95949)
(530)273-0420

Certified mail #70070220000446010360

Forest Service, USDA.

M neral s and Geol ogy Managemnent

(MaW) Staff, (2810), at Miil Stop 1126
Washi ngton, DC. 20250-1126

Attn: Director
Re: Regulatory amendments of 36 CFR 261.2 and
261.10.

Comment and Direct and Constructive Notice
Dear Director:

This letter is to comment on the proposed, above
captioned regulatory amendments. It constitutes, both,
Public Lands for the People, Inc. comments and, my personal
comments as an individual. Public Lands for the People,
Inc., (PLP), is a California non-profit corporation
dedicated to the protection of the environment as well as
the preservation of lands, being held in trust for the
public and for use by the public. PLP represents a base of
around 40,000 constituent members. PLP and I, both, have
legally protectable interests, which would be adversely
affected by the failure of the USDA-Forest Service to heed
these comments. Response to this letter should be sent to
the above address.

The Forest Service intends to make regulatory amendments
that purport to clarify issuing a criminal citation for

unauthorized occupancy and use of National Forest system
lands and facilities by mineral operators.

PLP and I have reason to believe that the proposed
regulatory amendments are unlawful as applied to prospectors
and miners operating under the 1872 Mining Act for the
following reasons:

Violation of 30 US.C A 22 (Mning Act)

30 US.CA 22 clearly states: “Except as otherw se
provi ded, all valuable mneral deposits in |Iands bel ongi ng
to the United States, both surveyed and unsurveyed, shal
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be free and open to exploration and purchase, and the |ands
in which they are found to occupati on and purchase, by
citizens of the United States and those who have decl ared
their intention to becone such, under regul ations
prescribed by |aw, and according to the | ocal custons or
rules of mners in the several mning districts, so far as
the sane are applicable and not inconsistent with the | aws
of the United States”. Enphasis added.

The National Forest cannot be free and open to exploration
if the historical neans of use by prospectors and mners
can be prohibited by Forest Service through obstructions,
Forest Order prohibitions and General Prohibitions under 36
CFR 261. The Forest Service has the power to reasonably
regul ate activities incident to mning upon the National
Forest, but those sane regulations fail when they operate
to prohibit the customary usage by |egitinate prospectors
and mners. These proposed regul atory anendnents are
prohi bitive and not nerely regulatory in fundanmental
character and therefore are unlawful as proposed.

Violation of 30 U S.C. A 21(a) (Mneral Policy Act)

30 U S.CA 21(a) clearly states:

“The Congress declares that it is the continuing policy of
the Federal CGovernnent in the national interest to foster
and encourage private enterprise in (1) the devel opnent of
econonmically sound and stable donestic mining, minerals,
metal and mneral reclamation industries, (2) the orderly
and econom c devel opnent of donmestic mneral resources,
reserves, and reclamation of netals and mnerals to help

assure sati sfaction of i ndustrial, security and
envi ronmental needs, (3) mning, mneral, and netallurgica
research, including the wuse and recycling of scrap to

pronote the wise and efficient use of our natural and
reclaimable mneral resources, and (4) the study and
devel opnent of nmethods for the disposal, control, and
reclamation of mneral waste products, and the reclamation
of mned land, so as to lessen any adverse inpact of
m ner al extraction and processing upon the physical
environment that may result from mning or mnera
activities.” Enphasis added.

The Forest Service cannot be fostering and encouraging
domestic mning if they wuse regulations that have a
prohi bitive, hostile and chilling effect. It is very
troubling to see the Forest Service continue to use general



prohibitions in another futile attenpt to supplant the
power of Congress. The Forest Service cannot prohibit that
whi ch Congress expressly authorized by the Mning Act. Nor
can the Forest Service effectively repeal said mning |aw
t hrough the use of general prohibitions, such as the ones
pr oposed. In other words, the Forest Service cannot
prohi bit that which Congress authorized under the M ning
Act, which was a “right of self-initiation” under said act.
No re-authorization of those rights can be given by the
Forest Service absent a specific act of Congress with the
consent of the G antee.

To illustrate this concept the Supreme Court has said: "A
contract is a conpact between two or nore parties, and is
ei ther executory or executed. An executory contract is one
in which a party binds hinself to do, or not to do, a
particular thing;...." "A contract executed is one in which
the object [10 U S. 87, 137] of contract is perforned; and
this, says Bl ackstone, differs in nothing froma grant...."
"A contract executed, as well as one which is executory,
contains obligations binding on the parties. A grant, in
its own nature, anmounts to an extingui shnment of the right
of the grantor, and inplies a contract not to reassert that
right. A party is, therefore, always estopped by his own
grant." Fletcher v. Peck, 10 U S. 87 (1810)

Violation of 30 U S.C A 612(b) (Miultiple Surface
Use Act)

30 U S.C A 612(b) clearly states:

“Rights under any mning claimhereafter |ocated under the
mning laws of the United States shall be subject, prior to
i ssuance of patent therefore, to the right of the United
States to manage and dispose of the vegetative surface
resources thereof and to manage other surface resources
t hereof (except mnmineral deposits subject to |ocation under

the mning laws of the United States). Any such mining
claim shall also be subject, prior to issuance of patent
therefore, to the right of the United States, its

permttees, and licensees, to use so nuch of the surface
thereof as may be necessary for such purposes or for access
to adjacent | and: Provi ded, however, That any use of the
surface of any such mning claimby the United States, its
permttees or licensees, shall be such as not to endanger




or materially interfere wth prospecting, mning or
processi ng operations or uses reasonably incident thereto:
Provided further, That if at any tinme the locator requires
nore tinmber for his mning operations than is available to
him from the claim after disposition of tinber there from
by the United States, subsequent to the location of the
claim he shall be entitled, free of charge, to be supplied
with tinber for such requirenents from the nearest tinber
adm nistered by the disposing agency which is ready for
harvesting under the rules and regulations of that agency
and which is substantially equivalent in kind and quantity
to the tinber estimated by the disposing agency to have
been disposed of from the claim Provi ded further, That
nothing in this subchapter and sections 601 and 603 of this
title shall be construed as affecting or intended to affect
or in any way interfere with or nodify the laws of the
States which lie wholly or in part westward of the ninety-
eighth neridian relating to the ownership, control

appropriation, use, and distribution of ground or surface
waters within any unpatented mning clainf. Enphasis added.

The regulatory anendnents purport to prohibit mning
related activities unless the Forest Service deens to
aut hori ze, when such authorization is required. To
summarily prohibit mne access or occupancy, intentionally
or by msapplication, to legitimte prospectors and mners
with unpatented mning «clains is unlawul. These
regul atory anendnments wll materially interfere wth
claimants’ and prospectors’ existing rights to access and
occupancy and ot her uses reasonably incident, thereto.

Agai n, the proposed regul atory anendnents have a
prohi bitive, not nmerely a regulatory role, and are
therefore unlawful as appli ed.

Violation of 16 U S.C. A 478 (Organi c Act)

16 U S.C. A 478 which states in part: “.Nor shall anything
in such sections prohibit any person fromentering upon
such national forests for all proper and | awful purposes,

i ncludi ng that of prospecting, |ocating, and devel oping the
m neral resources thereof”. Enphasis added.

These regul atory amendnents wll be unlawfully used by the
Forest Service to prohibit <claimnts’ and prospectors’
existing rights to access and occupancy. The Congressiona
intent of 16 U S CA 478 was to bar the Forest Service



from crossing the line into the realm of unreasonable
regul ati on.

Agai n, the proposed regul atory anendnents have a

prohi bitive, not nmerely a regulatory role, and are

t herefore unlawful as applicable upon prospectors’ and
M ners acting under the authority of the mning | aw

Violation of 16 U . S.C A 472 (Transfer Act)

16 US CA 472 clearly states: “The Secretary of the
Departnent of Agriculture shall execute or cause to be
executed all laws affecting public |ands reserved under the
provisions of section 471 of this title, or sections
suppl emental to and anendatory thereof, after such |ands
have been so reserved, excepting such laws as affect the
surveyi ng, prospecting, |ocating, appropriating, entering,
relinquishing, reconveying, certifying, or patenting of any
of such | ands”. Enphasis added.

These regul atory amendnents will be unlawfully used by the
Forest Service to prohibit and affect claimants’ and
prospectors’ customary and existing rights to survey,
prospect, |ocate, appropriate and enter.

Agai n, the proposed regul atory anendnents have a

prohi bitive, not nmerely a regulatory role, and are
therefore unlawful, as their intended effect upon
prospectors and m ners acting under the authority of the
M ni ng Act.

Violation of 36 CFR 228.1 (Purpose of M neral
regul ations) and Regul atory Flexibility Act (5
US CA 601 et. seq.)

36 CFR 228.1 clearly states:

“I't is the purpose of these regulations to set forth
rul es and procedures through which use of the surface of
Nat i onal For est System lands in connection wth
operations authorized by the United States mning |aws
(30 U S.CA 21-54), which confer a statutory right to
enter upon the public lands to search for mnerals, shal

be conducted so as to mnimze adverse environnental
i mpacts on National Forest System surface resources. It
is not the purpose of these regulations to provide for
t he managenent of mneral resources; the responsibility



for managi ng such resources is in the Secretary of the
Interior.

In the recent case of Karuk v. Forest Service, (379 F.
Supp. 2d 1071, July 1, 2005) the court said:

“In 1974, pursuant to the Organic Act, the Forest Service
pronmul gated regulations governing the use of surface
resources in connection with the mning activities on
national forests. See 39 Fed. Reg. 31317 (Aug. 28, 1974)
(presently codified as anmended at 36 C F.R Part 228,
subpart A (referred to herein as the "Part 228
regul ations")). Before the Forest Service issued the fina
regul ations, the House Conmittee on Interior and Insular
Affairs, Subcommttee on Public Lands (the "Subcommttee")
hel d oversight hearings and heard testinony from the Chief
of the Forest Service and representatives from both the
m ning and environnmental comunities. Id. Follow ng these
heari ngs, the Subcomrittee chairman wote the Chief of the
Forest Service and stated that "the 1897 [Organic] Act
clearly cannot be used as authority to prohibit
prospecting, mning, and mneral processing” in national
forests. See Letter from Rep. John Melcher to John
McGQuire, Forest Service Chief (June 20, 1974), reproduced
in S. Denpsey, Forest Service Regulations Concerning the
Effect of Mning Operations *1078 on Surface Resources, 8
Nat. Res. Law 481, 497-504 (1975). He further urged that
the final regulations be reasonable and not "extend further
than to require those things which preserve and protect the
Nati onal Forests from needl ess danage by prospectors and
m ners." Id. The Subcommittee chairman also specifically
expressed concerns r egar di ng "t he possibility of
unr easonabl e enforcenent of the regulations, with resulting
cost increases that could make otherw se viable mneral
operations prohibitively expensive." 39 Fed. Reg. 31317.”
Enphasi s added.

The Forest Service in 1974 assured the Congressional
subconmi ttee that their proposed regulations would not be
unr easonabl y enforced. Nowhere in the history of 36 CFR
228 did the Forest Service state to Congress that they
would ever apply the general prohi bitions (crimnal
penalties) found at 36 CFR 261 to the acts of prospectors
and m ners operating under the Mning Act. Had the Forest
Service clearly stated to Congress that they wshed to
prohibit mning in the future, they would have exposed
their hostility toward the Congressional intent of the
M ning and Mneral Policy Acts. Instead, in 1984(and after
losing US. v. Craig) the Forest Service snuck the




applicability of 36 CFR 261 to 36 CFR 228 under the headi ng
of leasable mnerals (Subpart B of 36 CFR 228) in the
f eder al regi ster; t heref ore, no mners dealing wth
| ocat abl es (Subpart A of 36 CFR 228) ever comented on the
unl awful ness of 36 CFR 261's applicability because they
were never given adequate notice that the proposed change
woul d have an effect upon them

Not only that but, 36 CFR 261.1(a) (scope) states that:
“The prohibitions in this part apply, except as otherw se

provided.” clearly intended 36 CFR 228 to regulate mnera
activities. Again, 36 CFR 228.1 clearly states: “It is the
purpose of these regulations to set forth rules and

procedures through which use of the surface of National
For est System | ands in connection wth operations
authorized by the United States mning laws (30 U S C A
21-54), as reflected in US v. Craig (published in Terry
S. Maley, Mning Law, 6'" ed., page 715).

This proposed regulatory anmendnent is a significant and
controversial change to the historical interpretation and
violates the Regulatory Flexibility Act (5 U S.C.A 601 et.

seq.)

The Forest Service cannot substitute its regulatory
authority under the 1897 Organic Act for that of the 1872
M ning Act, nor can the Forest Service effectively repea

said mning law through the use of general prohibitions

such as the ones proposed.

Vi ol ati on of Executive Order 12630

Executive order 12630 requires each agency of the federal
governnent avoid interference with civil constitutionally
protected property rights. PLP and | assune and believe
that the Forest Service will use these changes to 36 CFR
261 as a vehicle to prohibit m ne occupancy as denonstrated
fromthe Lex and McClure cases and the witten intent

wi thin the proposed changes to 36 CFR 261.10, 261.2
regul ati ons.

In Bruce W Crawford (86 |IBLA 350. 1985) the court stated
t hat :

“Where ongoing mning activities are taking place, a
chal | enge to occupancy as being not reasonably incident to
mning requires that the mning clainmnt be given notice
and an opportunity for a hearing at which he m ght
establish that his occupancy is reasonably related to his



actual mning operations, prior to issuance of an order
directing that occupancy cease.”

The court also said that:

“.the effect of an order requiring appellants to cease
occupancy is tantanount to a taking of their right to m ne.
We find no difficulty in concluding that, to the extent to
whi ch BLM s actions may be predicated on the statutory
[imtation that allowable surface uses of unpatented m ning
clains are only those reasonably incident to mning, a

deci sion ordering the cessation or limtation of occupancy
in the instant case nay only be entered after notice and an
opportunity for hearing. Cf. United States v. Nogueira,
supra at 825. In the absence of such an opportunity for a
heari ng, a decision prem sed on the conclusion that al
occupancy shoul d be proscri bed coul d not be sustained.”

Enphasi s added.

The Forest Service fully intends on prohibiting or limting
m ni ng occupancy wth crimnal citations w thout neani ngful
adm ni strative notice and opportunity for a hearing (Due
Process), and as such, will be taking the right to mne.
Therefore, the Forest Service intends on violating
Executive Order 12630 with the proposed regul atory changes
upon 36 CFR 261.

Violation of 5'" Amendnent of the Constitution (Due
Process)

The proposed rul e-changes in 36 CFR 261. 10 (general

prohi bitions) has added | anguage ending that states in
part: “.when such authorization is required.” The Forest
Service may be inferring how they wish to crimnalize 36
CFR 228.4(a)(4) w thout due process of |aw

36 CFR 228.4(a)(4) states:

“If the District Ranger determ nes that any operation is
causing or will likely cause significant disturbance of
surface resources, the District Ranger shall notify the
operator that the operator shall submt a proposed plan of
operations for approval and that the operations can not be
conducted until a plan of operations is approved”

A vague and standard-less District Ranger determ nation,
decided in a vacuum wi t hout environnental analysis and
wi t hout peer review and inherently controversial in nature,



is arbitrary and capricious. No prospector or mner is
obligated to follow a hidden, unpublished D strict Ranger
| aw t hat encourages abuse by those in authority (wth a
bi as agai nst mning) who have no schooling in mne

engi neering, geology, or no practical know edge from
previous work in the mning industry.

Adm ni strative rules or regulations which give rise to
crimnal penalties nust be witten so that they fill in
details of what is otherw se broad statutory proscription
agai nst wongdoi ng; they nust describe with particularity
what is permtted and what is forbidden, and nust create a
standard that elimnates, rather than creates, vagueness
and uncertainty. Crimnal statute that fail to give a person
of ordinary intelligence fair notice that his contenpl ated
conduct is forbidden by statute or that is so indefinite
that it encourages arbitrary and erratic arrests and
convictions is void for vagueness, as a natter of due
process.

Concl usi on

Congress has refused to repeal the Mning Law of 1872.
Adm ni strative agencies such as the Forest Service lack the

authority to effectively repeal the statute by regul ati ons.

For the reasons cited above, PLP and |I request that the
Forest Service withdraw t he proposed anmendnents to 36 CFR
261.2 and 261.10 to ensure the Forest Service does not
violate the Laws of the United States, nor the rights of
its citizens.

Respectful ly submtted,

Cl ark Pearson
Northern Director, Public Lands for the People Inc.
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